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|. Introduction

Loca Power submitsits Phase Il Reply Brief in the Community Choice Aggregation proceeding
R.03-10-003. We are pleased at the qudity of work from al parties to this proceeding, and fed that it
has led to greater darity of the essentid mechanisms among which the Commisson may ensure

bal anced, successful resource planning process in coming years. Indeed D.04-12-046 summarized that
its order should * provide some guidance to the parties about how we envison the CCA energy
procurement program in the broadest sense, and the costs that CCAs will haveto incur as customers

of and partnerswith the utilities” (D.04-12-046, p.4).

The process has brought both utility and CCA parties closer to the table of accountability over New
World Procurement and Community Choice Aggregation,; the “partnership” called for by the
Commission must be reflected in rules and procedures that bind both CCAs and utilities dike to an
integrated Commission process. In order to bind them, the Commission must use its authority to make
cogt-dlocation decisions regarding utility procurement and CCA load departures, as well asto define
both utility procurement plans and to determine when a CCA’s load may depart. As Local Power
showed in its Testimony and July 8 Brief, the Commisson’suse of its authority in (1) making the
Implementation Plan process bind the CCA, (2) crcumscribing utility CCA CRSrisk by limiting utility
procurement in response to an Implementation Plan, and (3) dlocating costs that result from this gating
process as implementation costs, provides the Commission with the only statutory and reliable basis for
enforcing the CCA/Utility “partnership” referred to in the Commission’s Phase | Decision above.

AB57 and AB117 were given to the Commission by the legidature and governor on the same day,
September 24, 2002, in response to the Energy Crisis. In fact the governor vetoed the first CCA hill in
2001 after the legidature passed it, for the express purpose of making CCA conagtent with findizing the
sgning of the state’ s power contracts, and establishing afooting for resumption of multi-year eectric
utility procurement after four years of being specificaly banned by law (AB1890). AB57 and AB117
form two halves of Cdifornia s “New World” Procurement system that lacks either Monopolies or

Direct Access. The Commission has a gatutory obligation to facilitate choice for California communities
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pursuant to AB117 while aso authorizing the utilities to procure on amulti-year bassfor thefirs time
since 1998 pursuart to AB57. Asthe rights and privileges created by A117(Community Choice) and
AB57 (Multi-Y ear Utility Procurement) are coequa under the law, the Commission must prevent either
activity to obviate the other, as the Commission stated it would do in its commitment to “minimize cost
shifting between CCAs and utilities’ in D.04-12-046.

For AB57, thisisthe Utility Procurement Plan process, in which utility Advice Letters are now arriving
at the Commission throughout this Summer, with utility requests to gpprove contracts expected this
December, and for which the Commission has dready said CCA CRSliahility islimited to
“unavoidable’ utility contracts that have been “reasonably” entered-into.

Apart from preventing cost-shifting, a critical god of the Commisson is to accelerate the Renewable
Portfolio Standard (RPS) rollout, which is now described by CEC IEPR g&ff to be serioudy behind the
Commission’s adopted RPS schedule. As of last week, the Cumulative shortfal for PG& E between
2003 and 2005 was 1,997 Gigawett Hours (GWH) behind the Commission’s RPS schedule, aload
about half the size of San Francisco's CCA PG& E was 884 GWH behind the 2010 RPS schedule in
2004 and an additiona 1177 GWH short. Utility RPS compliance falure is no longer just a PG& E
problem because Southern California Edison is now 274 GWH behind required 2005 levels, ina
disturbing downward shift (CEC Staff Presentation, Pamela Doughman, PhD, IEPR Committee
Workshop on Californial s Loading Order for Electricity Resources, July 25, 2005, p. 17). Asthe
Commission never established any RPS targets for municipa utilities or Direct Access cusomers, the
importance of encouraging an obvious new opportuntiy for renewables development must not be

missed.

Loca Power hastedtified in R.03-10-003 (April 14, 2004, etc.) that virtudly dl leading CCAs
representing over 12% of Cdifornia s Investor-Owned Utilities (I0Us) have dready established an
RPS of 40% or higher. Given widespread doubts expressed last week regarding IOU RPS compliance,
the Commission should activtely facilitate CCA as ameans of achieving statewide RPS compliance, at

minimum. Beyond its Satutory obligetion to fadiliste CCA, the CEC’'s CCA Feashility Study has
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convinced many municipdities that a 40% RPS by 2017 is feasble without arate increase, specificaly
because they can provide the financing to build renewable energy and conservation facilities as
municipdities. The Commission should look to opportunities like CCA to promote renewable energy
resource development, asin San Francisco’'s May 2004 CCA Ordinance (S.F. Ordinance 86-04,
May 27, 2004) and Draft CCA Implementation Plan (May 13 Hearing Transcript, p. 1460) to ensure
asuccessful statewide rollout of the 20% RPS whether in 2010 or 2017.

[1. Summary

Whereas many parties hoped that utilities could come to a consensus between utilities and CCAs on the
main Phase |1 issues, each side has been more thorough on proposing requirements to be placed on
other party while defending itsdf againgt any new requirements. Thus, while thereis no CCA/Utility
consensusin the grict sense of the word, awhole system may be ascertained by combining many of the
proposals for CCAs by utilities, and many of the proposals made for utilitiesby CCAs. In short, CCAs
have proposed logica redtrictions on utilities, and in turn utilities have proposed some logical redtrictions
on CCAs, but neither would have any of the other’ s redtrictions placed on itsdf. The Commission
should bind both CCAs and utilities, using the Integrated Resource Calendar “gating” approach
proposed by Local Power.

Loca Power has proposed binding both CCAs and utilities to a common process under Board
overdght, and have demongtrated that the Utilities Open Season proposd isimpaossible to implement,
and would ether blatantly violate AB117’ s process requirements, or (as admitted by utility witnesses)
would require abinding commitment of CCAss before they are technicaly able to provide one.

The crux of the maiter may be found in afundamental contradiction in the utilities testimony and brief,
because they claim, in the discussion of utility procurement, that |mplementation Plans are non-binding,
but claim contrarily, in the discusson of CCA Implementation Plan requirements, that such plans should
infact be binding. In generd, the utilities are arguing that CCA Implementation Plans should be binding

and that the Commission should exercise authority over them, but say the plans are inherently
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non-binding as a basis for limiting utility procurement, and maintain they should not be held responsible
for their procurement activities even if they ignore CCA Implementation Plans duly adopted &t public
hearings of municipa and county governmentsin their service territories, even CCAs whose

Implementation Plans have been certified by the Commission.

Conversely, the CCAs have argued the contrary - that utilities should have their CCA CRS limited by
certified receipt of an Implementation Plan by the Commission, but also that CCA Implementation Plans
should not be binding, nor the Commisson exercise any authority over them - even those specificaly
mentioned in AB117.

The Commission must assume higher ground and make both CCA's and utilities accountable to the
AB57/AB117 New World environment. If an Implementation Plan isbinding to a CCA, it doesin fact
fact provide abass for procurement planning. Conversely, if the CCA CRSisto be limited based on an
Commission-certified Implementation Plan, then that Plan must bind the CCA that submitted it.

I11. Legal Authority

As| gated in my tesimony, the utilities err in proposing that the Commission has the same jurisdiction
over CCAsthat it has over ESPs:

“The utilities asserts that the Commission’s role with respect to CCAs ‘should mirror the role the
Commission successfully served in monitoring and registering private Electric Service Providers
(“ESPs’) for DA’ based on the fact that ESPs will perform many of the functions of the service (p.
17, lines 1-5). This both contradicts AB117 and is contrary to adopted Commission policy. Firg, as the
Commission indicated in D.04-12-046, unlike ESPs, CCAs are elected local government entities that
may be trusted not only with confidential customer data, but also ratesetting authority as specified by
AB117. AB117 dso requires an ordinance to award contract to an ESP, and that the implementation
plan be duly adopted at a public hearing. Thus, both the ordinance and the implementation plan are
subject to Sunshine Ordinance and Public Meseting laws, unlike the decision-making of an ESP or a
utility, which are private. While an ESP will indeed implement energy services for a CCA, it will do so
under a CCA contract whose terms must conform to the CCA’ s adopted implementation plan, which
the Commission will have 90 days to review and request information on, then present cost recovery
findings and establish the earliest possible date for service commencement” (Fenn Reply Testimony,

May 12, 2005, p.5, lines13-27, p. 6, lines 1-2).



The Commission’s sole statutory authority to make CCA'’ s accountable liesin its ability to determine the
date of CCA implementation and present its findings concerning cost responsibility (CRS, CTC, etc)
based on a CCA Implementation Plan’ s binding contents.

The principle applied by this section of codein AB117 specifiesthat the 90 day 1P certification period
istherein order for the Commisson to determine cost responsibility. Any essentid information the
Commission requires from the CCA may be collected by the Commission during this period, making the
Implementation Plan complete for purposes of establishing a cost recovery mechanism including the
CRS and other surcharges or credits, pursuant to Public Utilities Code Section 366.2( ¢ )(5), as
determined by the Commission.

Firgt, Loca Power has proposed replacing the utilities Open Seasor/Binding Commitment system by
adopting an “Integrated Resources Caendar” (IRC) regime to be gpplied to limit CCA CRS liahility by
meking aCCA IP binding and limiting the CRS for a CCA whose | P has been certified recelved by the
Commission pursuant to Public Utilities Code Section 366.2( ¢ )(7) to one-year utility procurement
contracts, and to treat any costs resulting from above-market utility short contracts or delayed utility
resumption of above-market long contracts as implementation costs so that the Commission’s cost
alocation may be determined according to the cause of any cogts, and may be dlocated under this
authority to a CCA, utility or other party - but not to CCA customers. If a utility is the cause of the cog,
shareholders must pay. If a CCA isthe cause, it must pay. If some other event or entity causes the cogt,
then dl ratepayers must pay.

The Commisson mugt mutudly bind utilities and CCA's to a common procurement and resource
development mission: Resource Adequacy, the RPS and the Loading Order of the IEPR. Thisis
achieved by defining such cogts as implementation cogts, such that they may be statutorily recovered.
The bass of making CCA Implementation Plans binding to CCAs isto cregte abinding utility processin

which errors on ether Sde must pay for them.



The authority to bind CCAs and utilities to an Integrated Resource Planning process cannot be invented.
The utilities attempt to assert Commission authority over CCA's based on Section 701 of the Public
Utilities Code (Utilities Opening Brief, p.3, etc) and court precedents giving them authority over utility
holding companies or utility distribution companies, but CCAs are not alowed to run distribution
systems and their holding company isthe State of Cdiforniaitsdf. The use of court precedent authority
over loca governments the Commission has aready deemed trustworthy to manage confidentia
customer information that they do not entrust to Electric Service Providers or other utility competitors
(D.04-12-046, p. 51) would be a contradictory policy, indeed.

Firg, the utilitiesdaim that “ CCA isanove and untested program in Cdiforia and the Commission
should retain full authority to assert jurisdiction over CCA Providers to address new and possibly
unanticipated circumstances’ (Joint Utilities Opening Brief, p.3). However, asreferenced by severd
parties (CCSF, Locd Power), CCA isnot novel or untested in the United States, with active and
successful CCA markets serving millions of customersin Ohio and Massachusetts.

Second, the utilities claim that PUC Section 701 and applicable precedent alow the Commission to
extend jurisdiction to the activities of non-regulated entities based on their rdaionship to utility
operations’ (p.4). AsLoca Power has pointed out repeatedly in testimony, the utilities use of
“Community Choice Provider” repegatedly conflates CCAswith ESPs, ignoring existing lavs and
Commission rules gpplied to ESPs and proposing oversight of CCAs asiif they were ESPs.

Among these, the utilities daim that “the utility and CCA Provider will share the role of providing energy
servicesto anindividua customer” (p.5). Infact, the utility and CCA’ s chosen ESP will share that role.
As Loca Power has demonstrated, AB117 defines CCASs as groups of customers negotiating with
ESPs through alocd-gate government process.

“(1) Customers shdl be entitled to aggregate their

electric loads as members of their loca community with community
choice aggregators.

(2) Customers may aggregate their loads through a public process



with community choice aggregators, if each customer is given an
opportunity to opt out of their community’s aggregation program.”
(Public Utilities Code Section 366.2. (a)).

While the utilities continue to conflate CCAs with ESPs, the Commission has remained clear on the
digtinction. In its R.03-10-003 Phase | Decision, the Commission defined CCAs as customers, not
competitors, of the utilities, and based on that definition makes a number of key policy decisons. In the
opening pages of the December 16 decision, the Commission observes broadly,

"The order should also provide some guidance to the parties about how we
envison the CCA energy procurement program in the broadest sense, and

the costs that CCAs will have to incur as customer s of and partners with the
utilities." (D.04-12-046, p. 4)

The Commisson assarts the same definition of CCASs as customersin its treatment
of implementation codts:

“Where the statute provides the Commission with discretion, we trest CCAS
as customers who are buying services from the utilities. With that in mind,
we apply ratemaking and cost alocation principles that are comparable to
those applied to other utility customers’ (D.04-12-046, p. 10).

Findly, the Commission agrees that, as CCAs are utility cusomers, the utilities should assume
some risk for sarving them:

“To the extent the utilities provide services to CCAs, CCAs would

be customers of the utilities and, consistent with our treatment of the
operational costs of serving other customers, the utilities should assume
some risk for serving them and be able to reap the benefits of cost savings
they implement between generd rate cases. Moreover, CCAs should not
have to assume liabilities for infrastructure development in advance. Such a
requirement would be unprecedented in our treatment of utility customers

and is unjustified here” (my emphass, p.22).

The legidature is equdly clear on the difference between an ESP and aCCA. Asaform of Direct
Access, CCA has a sructure thet is digtinct from utilities in that the supplier of energy services and the



CCA, which isdefined as a group of ratepayers, have completely different sanding under the law.
AB117 isclear that ESPs and CCAs are digtinct entities with completely different obligetions
and responsibilities, aswell astotdly different status under CPUC regulations:

“218.3. **Electric service provider’’ means an entity that offers
electrical service to customers within the service territory of an electrical
corporation, as defined in Section 218, but does not include an entity that
offers electrical service solely to service customer load consistent with
subdivision (b) of Section 218, and does not include an electrical
corporation, as defined in Section 218, or a public agency that offers
electrical service to residential and small commercial customers within
its jurisdiction, or within the service territory of alocal publicly owned
electric utility. **Electric service provider’” includes the unregulated
affiliates and subsidiaries of an dectrica corporation, as defined in
Section 218.”

AB117 defines the ESP specificdly as the third-party supplier of servicesto aCCA, whichis
prohibited from being a utility, whether municipa or investor-owned:

“SEC. 6. Section 394 of the Public Utilities Code is amended to read:

394. (a) As used in this section, *‘ éectric service provider’’ means

an entity that offers electrical service to customers within the service
territory of an electrical corporation, but does not include an electrical
corporation, as defined in Section 218, does not include an entity that
offers dectrical service solely to serve customer load consistent with
subdivison (b) of Section 218, and does not include a public agency that
offers electrical service to residential and small commercial customers
within its jurisdiction, or within the service territory of a local publicly
owned electric utility. **Electric service provider’’ includes the
unregulated affiliates and subsidiaries of an electrical corporation, as

defined in Section 218.”

The digtinction between CCA and ESP iswrit large throughout AB117, and isreflected ina

careful policing of ESPs as for-profit suppliers, in stark contrast to a clear devolution of public

authority and trust to CCAs as non-profit organizations of ratepayers acting through their local
government. In Public Utilities Code Section 394(b) the legidature subjected ESPs to reporting
requirements gppropriate for market participants that might defraud customers or commit other crimina
acts. Public Utilies Code Section 394(b) also requires ESPs to demondrate financid viability to the
Commission as risk-bearing entities. Public Utilities Code Section 394(b) requires ESPs to demonstrate

10



technica and operationd ability as suppliers, which it gppropriately does not require of CCAs as
organizations of ratepayers. Public Utilities Code Section 394.5 a0 provides for Commission
enforcement of ESP rules, Commission revocation of an ESP s registration, and Commission ordering
an ESP to refund monies. While specific Commisson authority over ESPs was granted by AB117, no
such authority was given to the Commission to regulate CCAs. AB created related requirements for
CCAs, such as the requirement that they submit Implementation Plans to the Commission, but instead of
authorizing the Commission to gpprove or regect the Plans, it requires the Commission to certify receipt
of such Planswithin 90 days of submisson. CCAs are required to register with the CPUC, but unlike
ESPs, no gatutory authority is granted to the CPUC to de-register or pendize a CCA.

Thus, the utilities' argument for Commission jurisdiction might be applied to ESPs as the Utilities cite
(Joint Opening Brief, p.9) in D.04-07-037 and Southern California Edison Co. V. Peevey (2003) 31
Cal4th 781, 796, because ESPs are in fact the competitors whom AB117 dlowsto “serve’ the same
CCA cugtomers served by utilities- but the Commission's jurisdiction may not be gpplied to CCAs
any more than it could be applied to individual Direct Access customers aggregating “by positive written
declaration,” pursuant to Public Utilities Code Section 366(b) .

The same limit gpplies to the utilities' claim that the jurisdiction asserted in D.02-07-044 to enforce the
regulated utilities unregulated holding company conditions would somehow provide Commission
jurisdiction over CCAs. Wheress jurisdiction over a utility holding company is an implied authority to
“adopt reasonable rules and regulations which are deemed necessary to the due and efficient exercise of
powers expresdy granted” to regulate that holding company’s subsidiary ((D.02-01-037, p.10), CCAs
do not own uitilities, and are therefore not necessary for the Commission to regulate in order to
effectively regulate utilities. D.02-07-044 (rehearing of D.02-01-037), which required such Commission
authority to be “not contrary to other statutes’ and must be “cognate and germane’ (D.02-07-044,
pp.4-5 and Joint Utilities Opening Testimony, p. 12) to utility regulation, is subject to the same limit - it
does not apply to CCAs. Asdecided by the Court of Apped in PG& E Corporation ,petitioner, vs.
PUC, the court said the Commission could regulate a holding company because it was * cognate and

germané’ to regulation of its public utility subsdiary” ((2004)118 Cal. App.4th, p. 1198).
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The same limit applies to the utilities claim that the Commission’s decision that it had jurisdiction to
determine ingpection and maintenance rules for public utility lines, including those maintained by
publicly-owned dectric utilities. Based on Section 701’ s authorization to the Commission to “generaly
establish rules for safety regarding electric lines. Again, the authority asserted in D.98-10-059 was
based on an authority “do al things, whether specificaly designed in [the Public Utilities Act] or addition
thereto, which are necessary and convenient in the supervision and regulation of every public utility in
Cdifornid’ (D.98-10-059, p.3 and Joint Utility Opening Brief, p.12).

The utilities claim the Commission has aready asserted jurisdiction over CCAs in matters involving
Resource Adequacy (Utilities Opening Brief, p.14). However, as admitted by PG& E witness Sandra
Burns under cross-examination by Loca Power counse:

Q So do you bdlieve that the Commission's
resource-adequacy requirements for L SEs does not provide
the option for a-- an ESP to assume those obligations?

A 1 think that would be between the CCA Provider

and the ESP that it contracts for.” (p.1136, lines 1-22).

Nothing in Commission rules prohibitsa CCA from electing to require its ESP to accept Load Serving
Entity obligations under the Commission’s Resource Adequacy Requirements. Because these specify
that a CCA or ESP must provide for Resource Adequacy, thereis no automatic jurisdiction over
CCA'’ s only ajurisdiction upon the entity accepting those obligations.

Even in the ruling quoted by the utilities on this subject, the judge dearly demurred on saying that CCAs
will be subject to Commission jurisdiction, saying it would depend on afuture ruling:

“3.4CCAs

At thistime there are no registered CCAs. Any

CCA that becomes registered after the issuance of this
ruling may, at that time, and subject to further ruling, be
subject to the requirements of the RAR program. |
anticipate that the obligations of a newly-registered CCA
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could include the requirement to submit load forecasts and

supporting data for review by the CEC as provided in this

ruling.” ( “Administrative Law Judge' s Ruling Directing Load-serving
Entities to Submit Load Data and Adopting Protective Order,” dated
June 24, 2005, in R.04-04-003 (“RAR Ruling”)., p. 7-8, and Joint
Utilities Reply Brief, pp.28-28).

Thus, the Commission has only decided to regulate entities that have assumed Load Serving Entity
Resource Adequacy obligations., not CCAs per se. Thisdistinction must be observed in order to
follow the “cognate and germane’ rule in court precedent, and “ necessary and convenient in the
supervision of every public utility” in Commission policy, cited above.

Thus, the utilities are mistaken to provoke the Commission to “boldly assert that it has broad authority
over both the CCA program generdly aswell as CCA participants’ (Joint Utility Opening Brief, p. 15)
asthisis neither cognate and germane to utility regulation, nor necessary and convenient to the the
supervison of the utilities.

Findly, AB117 Provides Express Commission Authority to determine when a CCA may receive
customers, and to dlocate codts, but it must use this authority as the legidature plainly required it -
based on a CCA’s Implementation Plan. As Loca Power showed in its July 8, 2005 Brief, whereas
CRS costs are recoverable only from CCA customers, they are not recoverable if thereisno CCA
customer after a CCA hasfalled to implement aCCA |IP. Thus, the only means of preventing
shareholders from having to pay is for such cogts to be defined as implementation costs as per 366.2( ¢
)(17).they can only be defined asimplementation cogtsif Loca Power’s CCA CRS Limitation proposa
is adopted by the Commisson, under which CRS costs would be circumscribed by limiting utility
procurement to one-year contracts for the load associated with a CCA whose Implementation Plan has
been certified received by the Commission. As CRS procurement would cease, incremental costs
associated with limiting procurement conform to the definition of implementation costsin AB117.

Second, Loca Power has presented a means by which the Commission may incent self-generation,
renewable resource development by CCA's, and has aso provided and the utilities neglected to
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contradict, an adequate public record to monetize benefits to utility shareholders and customers for
specific renewable resource, conservation and energy efficiency commitments by CCAs. Furthermore,
Loca Power has proposed a methodology by which to monetize these benefits, based on the binding
portfolio commitmentsin a CCA'’ s Implementation Plan, and to create amonthly eectric bill credit for
CCA customers based on their binding Implementation Plan commitment. Asthis per kilowatt hour
credit proposed in Loca Power’s methodology would only accrue based on CCA service kilowett
hours sold, no funds would pass unlessa CCA had actudly initiated service under abinding
Implementation Plan. The manner for the Commission to achieve atruly balanced, integrated and
successful coordination of utility procurement is to bind each entity in a baanced, incremental manner.

Third, Loca Power has proposed a process by which the Commission may mitigate New World
Procurement CCA CRS lighilities that have resulted from failed coordination. Specificaly, we have
proposed athree-tier procedure by which CCA CRS liabilities could be mitigated by alowing aCCA
or severd CCAs to take power or rights to power from a utility’s New World Procurement contract,
rather than merely paying the above market costs associated with this power in the CRS.

Simply, put, the Commisson’s cornerstone authority rests on making a CCA'’ s Implementation binding
to the CCA by basing its cost-recovery mechanism on the Implementation Plan, as plainly required by
366.2( ¢ )(5) and (7). Thisis achieved by vintaging the CCA CRS a the date on which the Commission
presentsits findings regarding cost recovery, and tregting incrementa costs for the bargaining period as
implementation cost. This agpproach protects utility procurement againgt cost-shifting and binds the CCA
to its Implementation Plan by making the cost-recovery mechanism dependent upon it specificaly. If
you Commission formulates the Open Season under the Integrated Resource Calendar approach
proposed by Loca Power, the Commission will have sufficient authority to bind the CCA to its
Implementation Plan as an implementation cost issue, firewdl utility procurement risk where an
Implementation Plan has been certified as received by the Commission, and ensure that both parties
cooperate in good faith during the one year period, or face the consequences. By doing this, the
Commisson can rationdly limit CCA CRS obligations, assuring pecific Satutory authority to not only

control CCA load departure timing but also to determine the cause of the costs and dlocate them to the
14



gopropriate party asimplementation codts. In short, the Commission will have adequate authority to
conduct resource planning under AB57 and AB117 while aso protecting againgt cost-shifting between
bundled service customers and CCA customers, consistent with D.04-12-046.

If the Commission is to alocate costs according to their cause, then the costs must be specific dollar
figure trandaed into a specific non-bypassable per kilowatt hour charge. Loca Power has provided an
adequate public record to provide the Commission with the basis of measuring such benefits and has
proposed a methodology for the Commission to alocate a per kilowatt hour CCA customer Credit on
CCA customers dectric hills for a pecific period of time. Unchdlenged by the utilities, this
methodology alows the Commission measure any benefits to utility shareholders or bundled services
customers resulting from a CCA'’ s resource portfolio, based on a CCA'’ s Implementation Plan

commitments.

V. Credit, Ddivery or Assgnment of Utility Power Contractsto a Community Choice
Aggregator Customer Responsibility Surcharge

The CCA and Friends supported Loca Power’s proposed “ Credit, Ddlivery or Assgnment of Utility
Power Contractsto a CCA CRS’ inits Opening Testimony (Fenn, April 28, 2005, pp.5-7) but
indicated that it should be left up to negotiation between utilities and CCAS.

“However, the concept amply demonstrates that if utilities cooperated with CCA development,
numerous potential approaches could be jointly developed that would reduce CCA entry costs and the

current cost burden of bundled customers’ (Joint Opening Brief of CCA Community and
Supporters, duly 8, 2005, pp.46-47) .
Starting with Comments (Filed March 11, 2005) during the Workshop and following with Opening
Tegtimony, Loca Power proposed and refined its proposed rule for Commission alocations of utility
contracts to CCAs. This proposa was never disputed by the utilities or any party, and should be
accepted by the Commission as a tariffed rule and procedure, where feasible, to credit, deliver or
assign utility contractsto CCAs or groups of CCAs for contracts, parts of contracts or attributes of
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contracts to mitigate any above-market CRS obligations that they can assume. The full process of
refining this tariff gppears below in refined form. Asthe utilities did not contest the proposd in their
Phase I Opening Briefs, Loca Power cannot reply to the utilities, but must insteed reply to CCAs and
Supporters and their proposa for a voluntary system rather than the procedure | have proposed.

Thus, it is not enough to assert that utility cooperation should include a willingness to negotiate with
CCA s wishing to undertake sugn a credit, delivery or assgnment; rules and procedures are needed: a
tariff. The CCA and Supporters proposd in their Phase |l Brief must therefore be supplemented with
the rules and procedures proposed by Loca Power; otherwise a decision that leavesthe issue to
negotiation or cooperation amounts to a non-decision by the Commission, particularly for CCAs now
preparing Implementation Plans, such as San Francisco-Marin, Chula Vigaor East Bay Cities - that will
have no assurance that they can have this recourse with ongoing Electric Service Provider negotiations
pursuant to the invitation of the Commisson inviting CCAs to “commence implementing” CCA rather
than waiting for the phase || decision which the Commission described as * unacceptable.”

“ Although we state our support for an open season here, we agree with

the parties who suggest this is a matter that requires further exploration in Phase
Il of this proceeding. For that reason, we include the matter in Phase |1 and
expect to develop and adopt the details of an open season in a subsequent order.
However, we do not intend to delay the initiation of service by CCAs while we
are considering this matter. In the interim, the utilities must accommodate CCAs
that wish to begin delivering power.” (D.04-12-046, December 16, 2005, p.35).

Otherwise we have to depend upon AB117’ s utility cooperation requirement, when atariff gpproach is
available and necessary for a smooth process of allocating contracts as part of the cost recovery
mechanism process based on a CCA'’ s duly adopted Implementation Plan. Asthe tariff isan dlocation
made by the Commission based on a CCA'’ s request, it would be performed as a component of the

Commission’s cogt-recovery mechanism.

Utility contracts will be a growing component the costs that make up the Customer Responsibility
Surcharge (CRS). AsLoca Power pointed out before in R.03-10-003, AB117 requires that the CCA

CRS be based on actua cogts attributable to a customer resulting from a CCA load departure and
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Implementation Plan. CRS Obligations from New World Procurement are limited to those obligations
outlined in PUC Section 366.2(f), which presents a precise definition of which kinds of cogts (in
addition to the utility’ s unrecovered past under-collections for dectricity

purchases, including any financing cogts, attributable to that customer), that must be paid

by a CCA'’s customersfor its CRS:

“Any additional costs of the electrical corporation recoverablein
commission-approved rates, equd to the share of the electrical
corporation’s estimated net unavoidable electricity purchase contract
costs attributable to the customer, as determined by the commission, for
the period commencing with the customer’s purchases of electricity
from the community choice aggregator, through the expiration of al then
existing eectricity purchase contracts entered into by the electrical
corporation” (emphasis added, PUC Section 366.2(f)(2)).

Loca Power’s proposed rules and procedures for credit, ddivery or assgnment of utility power
contractsto a CCA CRS would merdly require that any cost a CCA may seek to diminate through a
transfer of contract ligbilities should be included in its presentation of findings regarding cost recovery in

response to a CCA Implementation Plan as per AB117. It reflects aright to mitigate cogtsin aflexible

manner.

Thisisplainly explained in AB117 by the Cdifornia Legidative Counsd:

“Thebill (AB117) would require a community choice aggregator

to file an implementation plan with the Public Utilities

Commission in order for the commission to determine a cost-recovery
mechanism to be imposed on the community choice aggregator to
prevent a shifting of costs to an electrica corporation’s bundled

Customers’ (AB117, Legidative Counsd’s Digest, Section (1)).

The Commission’s use of the Implementation Plan process to prevent cogt-shifting is plainly steted in
AB117:

“In order to determine the cost-recovery mechanism to be imposed

on the community choice aggregator pursuant to subdivisions (d), (e),
and (f) that shall be paid by the customers of the community choice
aggregator to prevent shifting of costs, the community choice aggregator
shal file the implementation plan with the commission, and any other
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information requested by the commission that the commission
determines is necessary to devel op the cost-recovery mechanismin
subdivisions (d), (e), and (f)” (Emphasis added, Public Utilities
Code Section 366.2( ¢ )(5)).

If thereisany placein AB117 where basic black-letter law would require the statute to be interpreted
according to its plain meaning where, as here, that meaning is clear onits, face, it ishere (See. E.g.,
People v. Gonzales (2004) 116 Cal.App.4th 1405, 1413-14). Clearly a CCA’s Implementation Plan is
intended as the basis on which the Commission must determine a cost-recovery mechanism for a CCA.
No less clearly, AB117 requires the Commission to present its findings on cost recovery to the CCA
based on its certified Implementation Plan:

“Within 90 days after the community choice aggregator

establishing load aggregetion files its implementation plan, the
commission shall certify that it has received the implementation plan,
including any additional information necessary to determine a
cost-recovery mechanism. After certification of receipt of the
implementation plan and any additional information requested, the
commission shal then provide the community choice aggregator with
its findings regarding any cost recovery that must be paid by customers
of the community choice aggregator to prevent a shifting of costs as
provided for in subdivisions (d), (e), and (f)” (Public Utilities Code
Section 366.2 ( ¢ )(7)).

The section of AB117 gpplied to utility contracts is subsection (f):

“(f) A retail end-use customer purchasing electricity from a

community choice aggregator pursuant to this section shall reimburse

the electrical corporation that previously served the customer for all of
the following:

(1) The electrical corporation’s unrecovered past undercollections for
electricity purchases, including any financing costs, attributable to that
customer, that the commission lawfully determines may be recovered in
rates.

(2) Any additiona costs of the electrical corporation recoverablein
commission-approved rates, equd to the share of the electrical
corporation’s estimated net unavoidable electricity purchase contract
costs attributable to the customer, as determined by the commission, for
the period commencing with the customer’ s purchases of electricity
from the community choice aggregator, through the expiration of al then
existing electricity purchase contracts entered into by the electrical

Corporation.” (Emphasis Added, Public Utilities Code Section 366.2( f )(1) and (2)).
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Thus, the Legidature put in place a system under which the Commission could estimate the net
unavoidable dectricity purchase contract cost attributable to a CCA customer based on information in
its Implementation Plan. As Loca Power witness Paul Fenn pointed out in his Opening Testimony, the
Commission has dready decided that CCA customers should not be subject to cogt-shifting:

“Conclusion of Law #21 adopted by the Commission in D.04-12-046, stated that that “AB117 does
not permit cost-shifting of CCA CRS liahilities between utility bundled customers and CCA
customers’ (p.66). Thus, the Commission concluded that cogt-shifting onto CCA customersis not
permitted by AB117. Loca Power’s proposed three stage procedures alowing CCASs to assume utility
contract liabilities according to Commisson' s existing cogt dlocation, is merely amethod of mitigating
coststo avoid cost shifting to CCA customers without causing harm to bundled service customers. For
this reason, CCAs should be free to assume and then dispose of the contracts they assume in whatever
manner they may under the law, in order to facilitate CCA and as a benefit to the marketplace. Asthe
Commission would require criteria upon which to vaue any utility contract chosen by a CCA, CCA
contract assumption must be conducted according to the rules and procedures proposed for such a
taxiff.

Loca Power stestimony in Phase |l proposed three sets of rules and procedures for CCAs and utilities
to mitigate CCA CRS related to DWR and utility contracts:

In my Opening Testimony, | testified on methods of alocating utility and DWR power contract risk to
Community Choice Aggregators (CCA) rdative to the Customer Responsbility
Surcharge (CRS). Firdt, | indicated that while DWR contracts face assgnment limitations, utility

contracts do not;

“While DWR contracts face certain congtraints, CCA'S should be able to take power or
elements of power from utility new world procurement contracts rather than merely
paying a CRSfor power they will not receive.”
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| proposed that if the contracts could assumed by a CCA or CCAs, the question is, how far above
market price is the power? The Commission would look at the average above market net cost
associated with the contract, to determine a CRS surcharge to accompany the contract. The
Commission could shift apro rata share of risk for the contracts (on a voluntary basis) to the CCA,
because the CCA would commit to take or pay for the power over the duration of the contract. Thusa
CCA would accept responghility for its part of a contract, and with compliance ensured, cost-shifting
from CCA customers to bundled service customers would not take place. If their contract isthe same
as the average utility or DWR contract, then there would be no CRS for that contract assgnment. If it is
above average over market, then the CCA would want to be compensated in a CRS Credit, the basic
idea of which has been raised by severa partiesin R.03-10-003.”

| proposed a three-step process:

* Fird, was“to match contractsto CCAs or groups of CCAs. CCAswould take charge of DWR
and utility contracts thet “fit” some part of the CCA’ s portfolio requirement, or that fit the
requirements of several CCAs combined;

* Second, in cases where there is no such match between CCA load and contracts, | proposed that
the utility contract be split with components of contracts dlocated to CCAs. If there were no match
between a CCA or severd CCAS' resource requirements and DWR or utility power contracts, and
some other method were needed to facilitate an alocation that protects againgt cost-shifting
between utility bundled customers and CCA customers, then the utility or DWR could divide its
responsbilitiesinto 2 contracts;

e Third, Inaworst case scenario in which thereis no “fit” between a CCA load and utility or DWR
contract, and a contract cannot be split, a“take or pay” method could be employed under which
the DWR or utility would make available the power to the CCA and charge the CCA for costs
associated with the power. Under this scenario, the CCA would have to commit to take the power
on amulti-year bass’ (Paul Fenn Phase |l Opening Testimony, May 12, 2005, pp.4-7).

Under cross-examination by PG& E counsdl Craig Buchsbaum on the third day of Evidentiary Hearings
on May 31, 2005, Loca Power witness Paul Fenn stated that while DWR contracts may be too

complex to fal under such atariff, utility contracts are not too complex
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“Q Areyou aware that many if not al DWR
contracts preclude assignment?

A I'm aware that utility contracts don't and

that there are more difficulties facing DWR contracts,
Yes' (May 31, 2005 Evidentiary Hearing Transcript,
p. 1449, lines 12-15).

Under cross examination of SDG& E counsd Symanski, witness Fenn provided further details on the
Commission' s authority to charge CCAs for implementation costs and set the date of customer transfer
(May 13 Hearing Transcript, p. 1458-9). When asked how are those specific authorities used to
incentivize good behavior by a CCA, witness Fenn responded,

"Well, number one, having your departure date

delayed is one incentive or threat which could influence
a CCA's behavior. And then clearly having the prospect
of ahigher exit fee attached to an implementation plan
would provide another incentive to the CCA” (May 31,
2005 Hearing Transcript, pp.1460, lines 4-13).

Asthe utilities did not chdlenge this statement in their Joint Opening Brief, the tariff should till goply to
utility contractsif aCCA ether can assume the whole ligbility of a utility contract, share the whole
ligbility of a utility contract with other CCAss, or assume certain benefitgliabilities of autility contract,
voluntarily, with the cogt-dlocation made by the Commission as part of its cost-recovery mechanism
determination based on a CCA Implementation Plan. The Commission should accept the three step
tariff as proposed in my Testimony and sworn testimony under cross examination:

* The methods of allocating utility power contract risk to Community Choice Aggregators (CCA)
relative to the Customer Responsibility Surcharge (CRS) proposed by Local Power. While DWR
contracts face certain constraints, CCAs shall be authorized to take power or elements of power
from utility (New World) procurement contracts rather than merely paying a CRS for power they
will not receive, as part of the Commission’s 90 day information request, certification process and

cost recovery findings presentation to CCAs duly adopting such plans.

* CCAs shall be entitled to seek to of rules and procedures for a tariff allowing a CCA to assume

contracts, parts of contracts or aspects of contracts. The Commission shall make the
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determination of contract assignment and cost allocation as part of its cost recovery findings based
on a CPUC certified CCA Implementation Plan. Thus, if a CCA elects to do so, the Commission will

determine how far above market price the utility’s contract power costs.

Specifically, the Commission will measure the average above-market net cost associated with the
particular utility’s contract, to determine a CRS surcharge to accompany the contract obligations
should the CCA elect to assume such obligations. If a CCA’s contract is the same cost as the
utility’s average contract (the Market Price Referent), then there would be no CRS for that contract
assignment. However, if it is above the utility’s Market Price Referent, then the CCA would be
compensated by the proposed CRS Credit. Local Power also proposed that there could be a true-up
of this CRS factor with the assumption of a contract by a CCA to prevent cost shifting between

customers.

The varieties of contracting situations facing an effort to allocate DWR or utility contracts to a CCA

may be reduced to three categories of utility contract assignment or allocation to a CCA:

Rule 1. Simple Assignment Rule and Procedure. CCAs shall be allowed to match
contracts to CCAs or groups of CCAs. CCAs are entitled to take charge of utility contracts
that “fit” some part of the CCA’s portfolio requirement, or that fit the requirements of several
CCAs combined. As part of its request to the Commission, the CCA must provide a

demonstration of creditworthiness.

Rule 2. Contract Splitting. If there is no match between a CCA or several CCAs’ resource
requirements and utility power contracts pursuant to Rule 1, and a negotiated method is
available to facilitate an allocation of utility contracts that protects against cost-shifting between
utility bundled customers and CCA customers, a CCA or group of CCAs shall be entitled to
negotiate with the utility or its wholesale power entity to split one or more utility contracts and
allocate components of such contracts to CCAs. The utility shall be negotiate with the CCA to
divide its responsibilities from a contract into 2 or more contracts, and assign the power but
not the contract to a CCA, and submit the agreed upon split to the Commission. At the request
of a CCA or group of CCAs,, the Commission shall order the utility to negotiate in good faith

with the CCA to split one or more utility contracts and allocate components of such contracts



to CCAs. A utility shall fully cooperate and negotiate in good faith with the CCA to split one or
more of its contract into two pieces and assign a part of a contract to a CCA according to its
loads. The CCA shall be entitled to negotiate with the utility’s contractor to split the contracts,

and may submit proposed splits to the Commission.

Rule 3: Take-or-Pay. If there is neither a “fit” between a CCA load pursuant to Rule 1, nor
the ability to split a contract pursuant to Rule 2, a “take or pay” method shall be employed , as
it now undertakes in the natural gas industry, under which the CCA would commit to take the
power on a multi-year basis and request the Commission to order the utility to make power
available to the CCA and charge the CCA for costs associated with the power; if over time the
CCA for any reason does not need the power for its customers, the CCA would either have to
take the power (and resell it) or else it must nevertheless pay for it. Under this rule, if a utility
contract cannot not be assigned to a CCA or CCAs for the above reasons, the Commission
shall shift a pro rata share of risk for the contracts to the CCA, because the CCA shall
voluntarily commit to take the power or pay for the power over the duration of the contract.
Thus a CCA using this tariff shall voluntarily accept responsibility for its part of a contract, and
with compliance ensured, cost-shifting between CCA customers and bundled service customers

will be avoided.

V. Open Season and Use of CCA Implementation Plansto Limit the CCA CRS

In their Joint Opening Briefs, the utilities urge the Commission to reject the proposa of Loca Power,

the Local Government Commission Codlition and other CCA Parties that an Implementation Plan is

sufficient notice for the utility to adjust its procurement planning:
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“However, as admitted by several CCA Parties’ witnesses during the Phase 2 hearings,

the adoption of an ordinance or implementation plan provides no assurance that any load will ultimately

depart to that particular CCA Provider’s program. In addition, D.04-12-048, cited above, aready
found that these activities are not sufficient for the Utilities to exclude the CCA Providers load from

their planning process, and that a binding notice of intent is required of the CCA Providers’ (p. 27).



The utilities referred to Loca Power witness Paul Fenn (Transcript p.1465, p.1469) and CCSF witness
Michad Hyams (Hearing Transcript p. 1512, lines 17-27) as the abovementioned “admisson” by CCA
parties that Implementation Plans provide “no assurance that any load will ultimately depart.” Thisis
mideading, because the SDG& E counsd ‘s questions regarded a Draft Implementation Plan that has not
yet been adopted by CCSF: because it has not been “adopted at a duly noticed public hearing” as per
Public Utilities Code Section 366.2( ¢ )(3), it cannot legaly provide assurance, because it is not
technically an adopted | P. However, as Loca Power has argued, once the Commission certifies receipt
of the Implementation Plan, presents findings regarding cost recovery based on the IP and sets an
earliest possible date for transfer of customers for the CCA submitting the | P, the Implementation Plan
provides significant assurance that the load will depart.

The utilities claim that defining cogts associated with costs related to the one-year limit proposa as
“implementation cogts’ would itsdlf be aform of cost shifting: “Thiswill result in cost being shifted to
bundled service cusomersin violation of AB117” (p.27). Oddly, the utilities then quote the requirement
in Public Utilities Code Section 366.2( ¢ )(17) that “cost not reasonably attributable to a community
choice aggregator shall be recovered from ratepayers, as determined by the Commission.” The utilities
appear to miss the actual meaning: if acost is not attributable to a CCA, then charging it to all
ratepayersis not defined as cost shifting under this section of satute. Therefore the utilities objection
must be rejected.

The utilities object to Loca Power’sand CCSF s proposa  to limit procurement to a one-year basis for
Commission-certified Implementation Plans basad on the argument that it “could result in higher
procurement cogts to bundled service customers’ (Joint Utility Opening Brief, pp.27-28). First, we have
proposed that such costs would be implementation costs, not procurement cogts. As implementation
costs, they are prevented from causing cost-shifting by Public Utilities Code Section 366.2 ( ¢ )(17),
which states that any cogts attributable to a CCA may be charged to that CCA.
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The utilities claim that witnesses admitted that the proposed shorter contracts “will undermine the need
to incent new generation for the state would undermine the need to incent new generation for the state.”
Thisdam rests on using smilarly mideading narrowly congtructed questions to misrepresent the
gatements of ORA witness Irwin and CCSF witness Hyams. Clearly, as Local Power has amply
documented in this proceeding (April 15, 2004 Comments, Attachment 1, etc.), CCAs are aggressively
seeking to self-generate with a clear emphasis on renewables, meaning that Local Power’ s proposed
one year IRC window would provide new incentives for new generation in the state The utilities

statement gpplies only to utility- procurement-based new generation, not generation per se.

Adoption and Commission certification of a CCA | P does not, admittedly, guarantee that the load will
depart, but it provides the greatest possible assurance that islegdly consstent with AB117 - short of a
binding commitment, which as demonstrated requires a contract that cannot legally be signed more than
30 days prior to customer transfer (Public Utilities Code Section 366.2( ¢ )(13)).

The utilities characterize CCAs as proposing that “the Commission has an extremely limited role with
respect to...CCA implementation plans’ (Joint Utility Reply Brief, p. 25, dso p. 31). Thisistotaly
contrary to Local Power’s consistent proposal, indeed, that the CCA Implementation Plan be the very
basis of the Commisson’s authority over CCAs, and even criticized the utilities for trividizing the

Implementation Plan process

“The utilities say the principa goa of the Implementation Plan “should be to

enable consumers to make informed decisions about their energy supplier and to seek
recourse in the event they are harmed” (p.16, line 14). This confuses the role of the
implementation plan with the opt-out notification requirements and registration process

to ensure basic consumer protection. Worse, the utility statement is contrary to AB117,
which provides that “(i)n order to determine the cost-recovery mechanism to be imposed
on the community choice aggregator pursuant to subdivisions (d), (), and (f) that shall

be paid by the customers of the community choice aggregator to prevent shifting of costs,
the community choice aggregator shal file the implementation plan with the

commission, and any other information requested by the commission that the
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commission determines is necessary to develop the cost-recovery mechanismin

subdivisions (d), (€), and (f).” (Public Utilities Code Section 366.2 ( ¢ ) (5)). In other

words, the principa statutory purpose of the implementation plan is to establish the cost-recovery

mechanism that CCA customers shall pay to prevent cost-shifting. Thus, the

purpose of the implementation is to establish “ net” costs associated with the CCA

Program.” (Fenn Reply Testimony, May 12, 2005, p. 2, lines 24-28, p.3, lines 1-24).
Witness Fenn's Reply Testimony specificaly responded to the utilities misinterpretetion of the role of
the Implementation Plan required by AB117, when they cited D.04-12-048 as somehow indicating the
Commission has foreclosed use of the Implementation Plan as ameans of cost dlocation as required by

Public Utilities Code Section 366.2( ¢ )(3):

“Submitting an Implementation Plan to the Commission (does) not congtitute a binding
commitment....(does) not sufficiently inform the utility or provide a sound basis for resource planning
and should not be used as the basis for “locking in” a particular CRS vintage” (Utilities Opening

Tegtimony, p.12, lines 1-6).

Thereisan odd contradiction in the utilities position .On the one hand they clam Commission
jurisdiction over CCA's based on dubious court precedents relating to Commission jurisdiction over
holding companies and utility transmisson systems. They attempt to place greater importance on the
CCA regidration requirement even though it starkly contrastswith AB117's much more stringent ESP
regidtration requirements, and lacks its clearly stated enforcement authority. On the other hand, the
utilities deny and minimize the actud jurisdiction over CCAs given to the Commission expresdy and
planly by AB117, including the Commission’s ability to determine a cost-recovery mechanism for a
CCA based on its duly adopted Implementation Plan (Public Utilities Code 366.2( ¢ )(5) and (7)), the
Commission’s gatutory authority to determine the earliest possible date that customers may be
transferred for a CCA that has submitted a Plan (366.2( ¢ )(8)), and the Commission’s authority to
collect implementation costs from CCAss, (Public Utilities Code Section 366.2( ¢ )(17)).

While the utilities ignore these most obvious authorities and deny that an Implementation Plan provides
an adequate basis for limiting their procurement absent a CCA’ s binding commitment to teke customers
on a certain date, the utilities have neverthdess repeatedly clamed that CCA Implementation Plans
should be legdly binding on CCAs and that the Commission should exercise plenary authority over
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them irrespective of limits established by AB117, including authority to refuse to certify receipt of them,

authority to approve or rgject an IP, to de-register or decertify a CCA and to discontinuea CCA'’s

programs, potentidly in violation of its contracts.

The utilities gpproach would take the Commission into alega trap. AsLoca Power has pointed out in

this proceeding, AB117 provides CCA’s with the “authority” to aggregate, and customers are “entitled”
(Public Utilities Code Section 366(a)) to receive service from Electric Service Providers. Of the Direct

Access language in the Public Utilities Code concerning the ability of eectricity cusomers to aggregate
individualy, AB117 first added Community Choice Aggregation:

“SEC. 3. Section 366 of the Public Utilities Code is amended to read:
366. (@) The commission shall take actions as needed to facilitate

direct transactions between electricity suppliers and end-use customers.
Customers shall be entitled to aggregate their electrical loads on a
voluntary basis, provided that each customer does so by a positive
written declaration. If no positive declaration is made by a customer, that
customer shal continue to be served by the existing electrical
corporation or its successor in interest, except aggregation by
community choice aggregators, accomplished pursuant to Section

366.2.

(b) Aggregation of customer electrical load shall be authorized by the
commission for al customer classes, including, but not limited, to small
commercial or residential customers. Aggregation may be accomplished
by private market aggregators, special districts, or on any other basis
made available by market opportunities and agreeable by positive
written declaration by individual consumers, except aggregation by
community choice aggregators, which shall be accomplished pursuant

to Section 366.2.”

Then AB117 declared that, notwithstanding these two paragraphs, Californiamunicipdities and counties

are authorized to aggregate on behdf of their communities and negotiate with Electric Service Providers:
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“Notwithstanding Section 366, a community choice

aggregator is hereby authorized to aggregate the electrical load of
interested el ectricity consumers within its boundaries to reduce
transaction costs to consumers, provide consumer protections, and
leverage the negotiation of contracts’ (Public Utilities Code
Section 366.2( ¢ )(1)).



AB117 did give the Commission the ability to ddlay until January 1, 2006 to issue a Decision, but after
that date the right of California municipdities and counties to aggregate is limited to procedura
Commission authority related to cogt-shifting. AB117 conferred an entitlement on Cdifornia ratepayers.
an entitlement to aggregate:

“Customers shdl be entitled to aggregate their
electric loads as members of their local community with community

choice aggregators’ (Public Utilities Code Section 366.2. (a) (1)).

When the utilities charge that CCA Implementation Plans should disclose the new power provider even
though AB117 requires a maximum 30 day period between a CCA contract and atransfer of
customers, the Commission must take note of a clear statutory schedule prohibiting any Open Season or
other CCA gating process that does not conform to the schedule. It isasmple fact that AB117
gatutorily limits the Commission up to 90 daysto certify a CCA IP, which obvioudy exceeds 30 days,
not including the months it takes to draft, holding hearings for Draft Plans and (having written one) duly
adopt it a a Cdifornia city council, county board of supervisors or joint powers agency. It follows that
AB117 requires an Implementation Plan to precede the Sgning of any contract by a CCA, and a
contract precede the natification of customers - therefore it isimpossble for aCCA Implementation
Plan to disclose any chosen Electric Service Provider or disclose terms of service, contrary to the
utilities confusion of the I P with the extensive customer natification process required of CCAs in Public
Utilities Code Sections 366.2( ¢ )(11), (12), and (13).

Asl| pointed out in my Initid Phase |1 Brief, the utilities propose making the Implementation Plan
binding, while dso imposing requirements on Implementation Plan contents, such as outlining the terms
of aCCA’s sarvice or providing the name of achosen provider, which it could not bind itself to do
without a contract. Again, if adopted, this erroneous interpretation of Public Utilities Code Section
366.2( ¢ )(3)(G) would force a CCA to adopt its Implementation Plan AFTER it Signs a contract with
an ESP. Thisis not the end of the utilities' confusion, as they continue to propose an Open Season tariff
that would ether require a CCA to make a binding commitment to take customers without any basis (as
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admitted by Dr. Jaziyeri) or be statutorily limited to the 30-day period AB117 specificaly mandates
between the CCA’ s signing of a contract and the transfer of customers. (Initia Phase |l Brief of Loca
Power, July 8, 2005, Section I11(A)(2) and (B)).

In my Reply Testimony | accused the utilities of trividizing the | P in relation to utility procurement:

“confusing the implementation plan with the basic consumer protection measures involved in CCA
registration, the utilities underrate the role of the implementation plan in limiting a CCA CRS liabilities
and coordinating between utility procurement and CCA |oad departures to minimize overprocurement
and the shifting of costs between customers as required by AB117 and D.04-12-046"

While the utilities say that Implementation Plans are non-binding in reation to their procurement process,
they aso charge that Implementation Plans should bind CCAs legally. In particular, the utilities
propose that the Commission Should (1) Develop Meaningful Criteria for Consistent, Statutorily Compliant
Implementation Plans, (2) Establish Meaningful Procedures to Ensure that Statutory and Regulatory
Requirements are Met on an Ongoing Basis, (3) Adopt an Advice Letter Process for Initial Approva of a
Filed Implementation Plan, and (4) Reserve the Right to Decertify an Implementation Plan. (p.34). The
utilities quote utility witness Middleburg as “framing” the utilities view of the CCA Implementation

Plans:

“The Utilities envison that Implementation Plans will serve to natify the
Commission, affected utilities, and affected consumers about many aspects
of aCCA Provider’s particular operations and service offerings. Each
Implementation Plan should not be a“boilerplate” document, but instead, a
document that is detailed and specific to each CCA Provider; it must
conform to the requirements of AB 117 and any other applicable laws or
Commission directives, and it must enable the Commission and utilitiesto
assess whether or not bundled customers would be harmed by the CCA
Provider’' s services before the CCA Provider commences service” (p. 34,
aso Bxh. 1A (Utilities Opening), p.16).

What is S0 astonishing about the utilities' recommendations for Implementation Plansis that after
claming that an Implementation Plan will provide no basis for procurement planning, they propose
detailed Implementation Plan requirements that would indeed ensure resulting Plans do provide abasis
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for procurement planning, such as (the good idea that) CCAss be required to maintain compliance with
thelr Implementation Plan and report any changes to its program inconsstent with its certified | P:

“All the statutory requirements associated with a CCA Provider’s Implementation Plan, as well as
the Commission’s certification, would be rendered, in effect, null and void, if a

CCA Provider's Implementation Plan did not reflect and correspond, on an

ongoing bass, with the CCA Provider’s actua operations, terms and conditions of

service, or other information required by the statute or Commission. Therefore,

Commission should establish in its Phase 2 Order that a CCA Provider must keep

current all factual representations made in its Implementation by filing an update

notifying the Commission and affected utilities of the changes’ (Utilities Reply Brief, p. 39).

While proposing policiesfor abinding 1P that woud make senseif they were part of Local Power’s
proposed IRC process (e.g. The de-certification of CCA Implementation Plans that do not match a
CCA'’ s program, p.44), the utilities go overboard to propose onerous restrictions on an 1P thet glaringly
violae AB117, in particular that a CCA must identify its chosen new Electric Service Provider in

its Implementation Plan:

“e Requirement. A description of the third parties that will be
supplying eectricity under the program, including, but not limited

to, information about financia, technical, and operationa

capabilities (Section 366.2(c)(3)(G)).

* Additiona guidance. CCA customers should aso be able to review
the power sources (portfolio mix) of the energy supply (including
length of contracts) in the third party portfolio and resource mix
(renewable, gas, cod)” (1d, p.38).

The absurdity resulting from this proposa is overwheming. In order to offer thisinformation in its
Implementation Plan, a CCA would have to have sgned a contract with an ESP prior to adopting its I P.
If that is the case, then two legd factsfollow. Firgt, asigned contract would obvioudy make I P provide
abadsfor utility procurement planning, because it would condtitute a binding commitment. Second, if
the CCA had signed such a contract, the utility would be legaly bound to transfer customers from the
utility to the CCA’s ESP in no more than 30 days after the adoption of the Implementation Plan. Third,
the CCA would have to have signed a contract with an ESP without foreknowledge of the
Commission’ s findings regarding cost-recovery, meaning that these findings could arbitrarily make the
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CCA'’ s contracted rates higher than the utility’ s rates, making the customer opt-out rate totally
unpredictable, and any forecagting impaossible. It isindeed a Catch-22 being proposed by the utilities.
They achieveit by conflating CCA with ESP, and | P with the consumer protections contained in the
required CCA opt-out notification requirement (Public Utilities Code Section 366.2( ¢ )(13)), the
gtatement of intent (Public Utilities Code Section 366.2( ¢ )(4), and the registration process (Public
Utilities Code Section 366.2( ¢ )(14)).

In addition the utilities propose an Advice Letter process for Commission gpprova of CCA
Implementation Plans thet is obvioudy inconsstent with the dearly stated requirement thet the
Commission “shall certify receipt of the plan” (p.39, p.41, p.42). AB117 reads.

“Within 90 days after the community choice aggregator establishing load aggregation filesits
implementation plan, the commission shall certify that it has received the implementation plan,

including any additional information necessary to determine a cost-recovery mechanism.” (Public
Utilities Code Section 366.2( ¢ )(7)).

The 90 day limit reflects the legidature s requirement that the Commission facilitate negotiation of
customerswith ESPs. Again, this*shdl certify” language Sates plainly what the Commisson isnot &
liberty to ignore: the CCA is authorized to aggregate, and the CCA customers entitled to depart.

Itiscritica that the Commission build the cornerstone of its authority on the firm ground of AB117,
rather than the murky waters offered by the utilities. As AB117 gives CCAs ratesetting and cost
alocation authority (Public Utilities Code Section 366.2( ¢ )(3)(B)), and the Commission has dready
deemed CCAs “trustworthy” loca government entities, there is no bass for the Commission to gpprove

or disgpprove Implementation Plans.

In contrast, Local Power witness Paul Fenn proposed a detailed use of the Implementation Plan, and
even supports many utility proposds for binding a CCA to its Implementation Plan - but thisis only
appropriate if the utilities accept being bound to the requirements of the IRC as proposed by Local

Power.
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In my Reply Testimony | proposed that the IP bind the CCA toits palicy:

Implementation Plans should include program implementation detals including start-up questions such as
the Mission of the CCA, division of responghbilities among city agencies and governing boards, and the
organizationd gructure of the implementing entity. Program development details include rate design,
ratesetting and other costs, disclosure and due process in setting rates and alocating costs among
participants, a program basis report, an outline of property and siting issues for renewable energy and
conservation devel opment, associated governmental processes, and a description of the Request for
Proposds (RFP) to be prepared in accordance with the implementation plan. Implementation details
include program management, outreach, facilities design, testing, ingpection and quality assurance,
ingalation, training, changes and clams, intergovernmenta coordination, and performance measurement
and feedback from stakeholders and customers. Operations and Maintenance details include an outline
of operating entity responsibilities and termination. In particular, Implementation Plans offer the following
information that aids in resource planning under each statutorily required component:

1. Process of a CCA includes an outline of the public hearing process, applicable
authorities and adopted ordinances, resolutions or other officialy adopted documents that
bear on the CCA program. It includes an outline of planned actions and corresponding
requests to the utility and the Commission in order to facilitate cooperation, and an
outline of the CCA’s Request for Proposals (RFP) or bidding process, including a
schedule from adoption of the implementation plan to the end of the opt-out period;

2. Consequences of a CCA indudes an assessment of impacts on ongoing utility
procurement contract negotiations and Commission review, consequences for the
Commission’s energy efficiency programs, consequences for physica rdiability within
the CCA juridiction, transmission grid impacts from planned new renewable generation,

consequences for ratepayer risk, and consequences for 1SO reliability.
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3. Program Scopeincludes an overdl program schedule and a quditative program
expenditure profile, induding potentia expenditures for new renewable generation,

conservation and energy efficiency programs.

4. Program Funding and Budget includes the use of Public Goods Charge funds,
municipa revenue bonds and other funding to support the program; CCA program
implementation funding, and outlines any available rollout schedule for renewable
energy, consarvation and energy efficiency program components of the CCA program.

5. Rights and Responsibilitiesinclude an outline of tariffs and outlines a structure of
roles between the CCA, the ESP, and the customer.

AsLoca Power has proposed, the Commission has authority to bind a CCA to its Implementation Plan
by making its findings regarding cost recovery, including not only the CRS assignment but aso our
proposed credits for renewable energy and conservation commitments and charges related to our
proposed utility contract assgnments, and any other surcharges and credits, contingent upon aCCA’s
compliance with its Implementation Plan. In addition, Loca Power has proposed that CCAs may be
charged for implementation costs caused by a CCA failing to abide by its Implementation Plan.

VI.  Methodology for a CCA Customer Credit for Renewable Generation, Conservation
and Energy Efficiency Measures

Locd Power madeitsfull case on thissubject initsInitid Phase Il Brief. Asthe utilities did not refute
any point made by Loca Power on this subject, our proposa should be adopted by the Commission.

VII. Two Tier vs. 5 Tier Rate Structure

Local Power supported CCSF witness Casey’s proposd for utilities to offer five tiers of rates, rather
than the two tiers currently offered, to offer cussomers complete rate comparability. PG& E indicated
that it is willing to accommodeate this request, but at CCSF's expense:
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“Significant reprogramming is required which should not be treated as a“free good” to CCSF.
Mr. Y ee tedtified that PG& E has numerous rate changes making it unlikely that

true (and continuing) rate matching was unlikely. Therefore, the purpose of

CCSFs potentidly costly reprogramming request gppears to be aimed at marketing

during a specific point of time during the mass transfer period.. The

programming costs associated with such marketing driven requests should

rightfully be paid by CCSF, not PG& E’s bundled customers’ (p.107).

The utilities themsdves have argued for the need for trangparency in the customer opt-out process, and
indeed it will beimpossible for any CCA customer to compare its proposed CCA service with an
exiding utility’s service unless dl three utilities are required to conform to CCSF' s proposd. Asthis
information system upgrade would be needed by dl CCA customersin Cdifornia, costs associated with
this upgrade must be born by al ratepayers, not by any specific CCA.

VII1. Conclusion
Loca Power looks forward to working with the Commission in this maiter.

Respectfully Submitted,

Paul Fenn, AM
Executive Director
Loca Power

4281 Piedmont Avenue
Oakland, CA 94611
510451 1727
paulfenn@local .org



CERTIFICATE OF SERVICE
| certify that the following is true and correct:

On August 1, 2005, | caused to be served an dectronic copy of the
attached:

PHASE |1 REPLY BRIEF OF LOCAL POWER

on al known partiesto R.03-10-003, or their attorneys of record, for whom a address
has been provided.

Executed this 1st day of August, 2005, at Oakland, Cdifornia. m

Loca Power

4281 Piedmont Avenue
Oakland, CA 94611
(510) 451-1727
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NAVI GANT CONSULTI NG, | NC.

3100 ZI NFANDEL DRI VE, SUlI TE 600
RANCHO CORDOVA, CA 95670-6078



KRYSTY EMERY

NAVI GANT CONSULTI NG, | NC.

3100 ZI NFANDEL DRI VE, SUlI TE 600
RANCHO CORDOVA, CA 95670-6078

VI CTORI A P. FLEM NG

NAVI GANT CONSULTI NG, | NC.

3100 ZI NFANDEL DRI VE, SUlI TE 600
RANCHO CORDOVA, CA 95670-6078

JI M DOOLI TTLE

ORADO MANAGEMENT GROUP
2600 FRU TRI DGE ROAD
CAM NO, CA 95798

DAN CEI S

AGRI CULTURAL ENERGY CONSUMERS ASSO.
925 L STREET, SUI TE 800
SACRAMENTO, CA 95814

KEVI N WOODRUFF

WOODRUFF EXPERT SERVI CES
1100 K STREET, SUI TE 204
SACRAMENTO, CA 95814

i KRR e

AL @D, MHERT orFi ce

CALI FORNI A PUBLI C UTILITIES COW SSI ON

E@Nﬁﬁ 4TH STREET, SU TE 500
GELES, CA 90013
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STEVE Pl NKERTON

NAVI GANT CONSULTI NG, | NC.

3100 ZANFANDEL DRI VE, SUI TE 600
RANCHO CORDOVA, CA 95670-6078

STEVEN A GREENBERG
REALENERGY

4100 ORCHARD CANYON LANE
VACAVI LLE, CA 95688

BRUCE MCLAUGHLI N

BRAUN & BLAI SING, P.C.
915 L STREET, SU TE 1420
SACRAMENTO, CA 95814

KELLY SHEA

THE DOLPHI N GROUP

925 L STREET, SUI TE 800
SACRAMENTO, CA 95814

KAREN LI NDH

LI NDH & ASSOCI ATES
PMB 119

7909 WALERGA ROAD,
ANTELOPE, CA 95843

NO. 112

CHERYL COX

CALI F PUBLI C UTILITIES COW SSI ON
ELECTRI CI TY RESOURCES & PRI CI NG
ROOM 4209

505 VAN NESS AVENUE

SAN FRANCI SCO, CA 94102-3214



CHRI STOPHER DANFORTH

CALI F PUBLI C UTI LI TIES COW SSI ON
ELECTRI CI TY RESOURCES & PRI CI NG BRANCH
ROOM 4209

505 VAN NESS AVENUE

SAN FRANCI SCO, CA 94102-3214

DI ANA L. LEE
CALI F PUBLI C UTI LI TIES COW SSI ON
E L DI VI SION
4300
505 VAN NESS AVENUE
SAN FRANCI SCO, CA 94102-3214

JULIE A FITCH
CALI F PUBLI C UTI LI TIES COW SSI ON

E%I VE DI VI SI ON
203

505 VAN NESS AVENUE
SAN FRANCI SCO, CA 94102-3214

LAI NI E MOTAMEDI

CALI F PUBLI C UTI LI TIES COW SSI ON

B ON OF STRATEG C PLANNI NG
119

505 VAN NESS AVENUE

SAN FRANCI SCO, CA 94102-3214

PHI LI PPE AUCLAI R

CALI F PUBLI C UTI LI TIES COW SSI ON
EXECUTI VE DI VI SI ON

ROOM 5218

505 VAN NESS AVENUE

SAN FRANCI SCO, CA 94102-3214

STEVE ROSCOW
CALI F PUBLI C UTI LI TIES COW SSI ON
E I C | NDUSTRY & FI NANCE
4- A
505 VAN NESS AVENUE
SAN FRANCI SCO, CA 94102-3214

TRUVAN L. BURNS
CALI F PUBLI C UTI LI TIES COW SSI ON

ENERGY COST COF SERVI CE & NATURAL GAS BRA

ROOM 4102
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DAN ADLER

CALI F PUBLI C UTI LI TIES COW SSI ON
DI VI SI ON OF STRATEG C PLANNI NG
ROOM 5119

505 VAN NESS AVENUE

SAN FRANCI SCO, CA 94102-3214

JOEL TOLBERT

CALI F PUBLI C UTI LI TIES COW SSI ON
ENERGY COST OF SERVI CE & NATURAL GAS
ROOM 4102

505 VAN NESS AVENUE

SAN FRANCI SCO, CA 94102-3214

KI M MALCOLM

CALI F PUBLI C UTI LI TIES COW SSI ON
DI VI SI ON OF ADM NI STRATI VE LAW
ROOM 5005

505 VAN NESS AVENUE

SAN FRANCI SCO, CA 94102-3214

LOUS MIRWN

CALI F PUBLI C UTI LI TIES COW SSI ON
ELECTRI CI TY RESOURCES & PRI CI NG
ROOM 4209

505 VAN NESS AVENUE

SAN FRANCI SCO, CA 94102-3214

REG NA DEANGELI S

CALI F PUBLI C UTI LI TIES COW SSI ON
LEGAL DI VI SI ON

ROOM 4107

505 VAN NESS AVENUE

SAN FRANCI SCO, CA 94102-3214

STEVEN C ROSS

CALI F PUBLI C UTI LI TIES COW SSI ON
ELECTRI CI TY RESOURCES & PRI CI NG
ROOM 4209

505 VAN NESS AVENUE

SAN FRANCI SCO, CA 94102-3214

MARGARET L. TOBI AS
ATTORNEY AT LAW

TOBI AS LAW OFFI CE

460 PENNSYLVANI A AVENUE



505 VAN NESS AVENUE
SAN FRANCI SCO, CA 94102-3214

ANDREW ULMER

ATTORNEY AT LAW

SI MPSON PARTNERS, LLP

900 FRONT STREET, SUI TE 300
SAN FRANCI SCO, CA 94111

HASSAN MOHAMVED

CALI FORNI A ENERGY COWM SSI ON
1516 9TH STREET, M543
SACRAMENTO, CA 95814

JANEE MARLAN

Sk
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M NO AVENUE, SUI TE 120
O CA 095821

;E& DEPARTMENT OF WATER RESOURCES

SAN FRANCI SCO, CA 94107

CRAI G MCDONALD

NAVI GANT CONSULTI NG

3100 ZI NFANDEL DR., SUI TE 600
RANCHO CORDOVA, CA 95670-6078

JENNI FER TACHERA

ATTORNEY AT LAW

CALI FORNI A ENERGY COWM SSI ON
1516 - 9TH STREET Ms5-14
SACRAMENTO, CA 95814

JOHN PACHECO

CALI FORNI A ENERGY RESOURCES
CALI FORNI A DEPARTMENT OF WATER
3310 EL CAM NO AVENUE
SACRAMENTO, CA 95821



